
LAND USE AGREEMENT AND PERMIT
This LAND USE AGREEMENT AND PERMIT (“Agreement”) is entered into by and between the City of Homer, Alaska (“City”), a municipal corporation, and the Jack Gist Recreational Park Association (“JGRPA”), an Alaskan nonprofit corporation, this __ day of June, 2012.
RECITALS
WHEREAS, the City owns real property known as Lot 2 of the Jack Gist Subdivision, more fully described in Exhibit A (“Park Property”); and

WHEREAS, JGRPA was founded, in part, to work with the City to develop and maintain recreational opportunities at the Park Property to the benefit of varied user groups and the community; and

WHEREAS, the City intends to authorize JGRPA, within limits set by the City, to schedule and coordinate the use of all sport fields on the Park Property and assist with construction and maintenance on Park Property; and

WHEREAS, written authorization from the City will be required on all decisions affecting the use of the Park Property;

NOW, THEREFORE, in consideration of the mutual agreements and considerations described herein, the receipt and sufficiency of which are hereby acknowledged, the City and JGRPA agree as follows:
I.
AGREEMENT
1.
NONPROFIT STATUS.  JGRPA certifies that JGRPA is organized as a nonprofit corporation in Alaska in good standing and warrants that it will remain organized as a nonprofit organization in good standing during the term of this Agreement and any renewal terms.
2.
LAND USE AGREEMENT AND PERMIT.  Subject to the conditions and limitations of this Agreement, the City hereby grants permission to JGRPA to schedule sport field use and to maintain and operate the facilities, fields, and parking lots on Park Property for the enjoyment of the public as more specifically provided for in Section 5 of this Agreement.  The City may revoke the permit granted under this Agreement immediately and without notice.  Through this Agreement the City conveys no interest in the Park Property and this permit is issued to allow JGRPA to use Park Property only for authorized purposes specifically identified in this Agreement or approved in writing by the City.  The permit represents a nonexclusive privilege authorizing special use of the City’s land.  The City reserves the right to permit other land use activities in the permit area.  A breach of any provision of this Agreement will result in termination of the Agreement and revocation of this permit and may result in a claim for damages by the City and other criminal and civil penalties as applicable under law.
3.
EQUIPMENT AND FACILITIES. All current and future structures, facilities, signage, fences, and dug outs shall be City property with the exception of easily removable and mobile equipment owned by JGRPA or any other corporation, entity, non-profit or for-profit public or private group or association, whether organized or unorganized using Park Property (hereafter referred to as “User Group”).  Equipment owned by JGRPA or another User Group may not be removed from Park Property without sixty (60) days prior written notice given to the City based on a site restoration plan approved by the City.  The City shall have the option to purchase the equipment prior to the removal of such equipment from Park Property.
4.
TERM AND RENEWAL.  The term of this Agreement will commence on the date that it is executed by both parties.  Unless the Agreement is terminated by either party or the permit revoked by the City, the term of this Agreement will expire three (3) years after the date the Agreement is executed, or three (3) years after the date a renewal term commences.  The term of this Agreement and any successive term may be extended for a renewal term of three (3) years if (a) JGRPA provides a written notice of request for renewal to the City before the expiration of the previous term; and (b) the City gives its consent to the renewal in writing.
5.
SPECIFIC USES PERMITTED OR REQUIRED BY JGRPA.
A.
JGRPA shall develop an annual schedule of games and events to occur 
on Park Property, including but not limited to, adult and youth softball games and practices, softball tournaments and clinics, and disc golf games and tournaments.  JGRPA must attempt to schedule the fields and other facilities giving equal opportunity to all User Groups with due respect to traditional and seasonal demands of each Group.  The annual schedule must be approved by the City prior to being finalized and the City shall place the final schedule on its website for public access.  The City may reserve dates for City sponsored event and activities;

B.
JGRPA shall supervise all User Groups to ensure that Park Property is used consistent with City intent and the best interest of the community;
C.
JGRPA shall meet with the City to consult regarding any and all schedules, activities, parties, and other donated labor and materials prior to activity commencements;

D.
JGRPA shall supervise use of the parking lots by all User Groups to ensure that Park Property and City parking procedures are used and the parking lots are properly maintained;

E.
JGRPA shall notify all participants of the inherent risks of parking near the sports fields and inform these participants of the risk assumed by the participant when he or she utilizes the Park Property parking lots; and
F.
JGRPA shall maintain Park Property and ensure that the Property complies with all applicable health and safety standards. JGRPA’s maintenance responsibilities shall include, but not be limited to: 

i.
dragging the infields prior to games,
ii.
chalking base/foul lines,
iii.
repairing infield/outfield divots or damages,
iv.
watering the sporting fields,
v. 
performing minor fence repairs, and
vi.
performing routine litter pick up and disposal on Park Property after all games and events.
Any and all construction projects must be pre-approved in writing by the City and JGRPA must comply with any and all conditions imposed upon such construction by the City.
G.
JGRPA may store equipment on Park Property and provide User Groups with equipment storage facilities.
6.
CITY MAINTENANCE.  The City may close Park Property on a daily basis if needed to control vandalism or inappropriate off-hours usage.  The Park Property is not maintained in the winter by the City.  The City shall provide JGRPA with keys to the Park Property at the beginning of summer but all sets of keys provided to JGRPA must be returned to the City at the end of the season.  The City shall provide waste receptacles for garbage during the summer months and shall empty these receptacles as needed but JGRPA shall enforce the “leave no trace behind” principle with its User Groups.  The City shall provide 1 to 2 portable toilets on Park Property from May 1st through September 15th as funding permits.  JGRPA shall be required to provide additional portable toilets as needed at its own expense.  There is currently no sewer, water or electrical capabilities on Park Property.  JGRPA may provide generators, water holding tanks, storage units, and additional portable toilets at its own expense.

7.
OVERNIGHT USE.  Park Property is intended to be a day use park and any special requests for overnight camping must be approved by the City at least thirty (30) days prior to the special event.  The City may allow JGRPA to provide a caretaker or volunteer host to reside in the park in a temporary trailer or recreation vehicle under an approved volunteer or caretaker agreement with the City.
8.
FEES AND DONATIONS.  JGRPA may charge reasonable fees to or solicit donations from all User Groups and members to support maintenance efforts on Park Property and to fund operational obligations such as insurance and maintenance supplies.  These fees are the responsibility of JGRPA to manage under the fiscal obligations of its board of directors.  Should JGRPA dissolve its non-profit status, change its status associated with the Park Property, or terminate this Agreement, then the funds and assets earned for Park Property shall be used to resolve any outstanding expenses of JGRPA and any remaining funds and assets shall be donated to the City for use on the Park Property.  JGRPA shall be allowed to solicit fee sponsors or recognize donors and hang banners of team sponsors, supporters, and/or donors on Park Property.  Banners must removed once the summer season is over or no later than September 30th.  All signs/banners must be approved by the City for content and placement.
9.
DEFENSE AND INDEMNIFICATION.  JGRPA will indemnify, defend, save and hold harmless the City, its elected officials and appointed officers, agents and employees from any and all claims, suits, demands, actions or liability, including without limitation costs and attorneys’ and other professional fees, resulting from personal injury, death or property damage arising out of JGRPA activities or events or the occupancy or use of Park Property by JGRPA and its participants, spectators or others who are on or near Park Property in connection with JGRPA events or activities and/or the events or activities of User Groups scheduled or sanctioned by JGRPA on Park Property.  However, this provision will not apply to any claim to the extent the claim arises from the gross negligence or intentional or willful act of the City or its officers, agents or employees.  This defense and indemnification obligation includes claims alleging acts or omissions by the City and its officers, agents, contractors and employees which are said to have contributed to the loss, failure, violation or damage.  JGRPA’s indemnification obligation under this section will survive the termination of this Agreement.
10.
LIABILITY INSURANCE.  JGRPA shall purchase special event general liability insurance coverage at its own expense during any activity or event conducted by JGRPA or any other User Group on Park Property or JGRPA shall require any and all User groups to purchase such insurance prior to conducting any activity or event on Park Property.  The policy purchased by JGRPA or any of its User Groups shall name the City as an additional insured with respect to the activities conducted on Park Property.  The minimum limit of coverage will be not less than One Million Dollars ($1,000,000) per occurrence and Two Million Dollars ($2,000,000) aggregate.  The general liability insurance will include bodily injury, personal injury, and property damage with respect to the Property and the activities conducted by JGRPA or any other User Group.  JGRPA shall deliver to the Director certificates of insurance required by this section no later than seven (7) days before each activity or event on Park Property.  This insurance shall be primary and exclusive of any other insurance held by the City.  Failure to provide insurance as required by this section, or a lapse in coverage, is a material breach of this Agreement and permit, and the City may revoke the permit.
11.
TERMINATION AND REVOCATION.
A.
By City.  The City may terminate the Agreement and revoke the permit granted hereunder immediately without cause and without notice.  

B.
By JGRPA.  JGRPA may terminate the Agreement only on condition that it provides written notice of termination to the City no later than fifteen (15) days prior to the date JGRPA intends to terminate the Agreement.
12.
VACATION AND REMOVAL OF PROPERTY.  No later than thirty (30) days after expiration of the term or upon expiration of a renewal term or after the date on which the City terminates this Agreement under Section 4 or 11 of this Agreement, JGRPA shall vacate the Park Property after removing all equipment and property that it or one of the User Groups has placed or caused to be placed on the Property.  If any chattel, improvement, materials or other property of JGRPA is not removed within the time required by this section, then it becomes property of the City and may otherwise be disposed of by the City without obligation to JGRPA.
13.
NOTICES.  At the signing of this Agreement, JGRPA shall provide City with the names of two (2) contact persons with authority for activities and events under this Agreement and addresses and telephone numbers for such contact persons that the City may use to communicate and give notices to JGRPA.  All written notices given by JGRPA to the City shall be either hand delivered or mailed to the Director at the following address:  City of Homer, Public Works Director, 3575 Heath Street, Homer, Alaska  99603.  Mailed notices shall be deemed given when they are sent as determined by the postmark date.
14.
RELATIONSHIP OF THE PARTIES.  No employment or agency relationship is created by this Agreement.  JGRPA personnel, members, participants or volunteers and the personnel, members, participants or volunteers of any of its User Groups, will at all times be considered agents or employees of JGRPA and not of the City.  JGRPA will assume full responsibility for the actions or inactions of JGRPA User Groups, personnel, members, participants or volunteers, and JGRPA will be solely responsible for the supervision, direction and control of such persons or groups.
15.
PERMIT FEES AND TAXES.  No permit fees will be assessed.  All applicable taxes or assessments shall be paid by JGRPA.
16.
ASSIGNMENT.  Neither this Agreement nor the permit granted by its terms may be transferred or assigned without the City’s prior written consent.

17.
SEVERABILITY.  Any provision or clause of this Agreement that is deemed invalid by a court or otherwise by law will not affect the validity of the remainder of the Agreement.
18.
GOVERNING LAW AND VENUE.  This Agreement and the rights and obligations of the parties hereunder shall be construed in accordance with the laws of the State of Alaska.  Any legal proceeding in connection with this Agreement will be in the trial courts of the State of Alaska, Third Judicial District at Homer.  It is understood that consultation and negotiation are the preferred first option for resolving all disputes arising under this Agreement.
19.
NO WAIVER.  A waiver by the City of any provision or clause of this Agreement will not be construed as a continuing waiver of such provision or clause, or a waiver of any other provision or clause of this Agreement.  Any waivers of the permit conditions will be in writing and signed by both parties.
20.
NO PARTNERSHIP.  No provision of this permit shall be construed to create a partnership or joint venture or any other arrangement between the City and JGRPA under which the City would be liable for the debts, losses or liabilities of JGRPA.
21.
INTEGRATION.  The parties intend this Agreement to be the complete and exclusive expression of their agreement and the permit granted to JGRPA.  No representations or promises not contained in this document have been made by the City.  No modification to this Agreement may be made unless in writing and executed by both parties.
22.
INTERPRETATION.  This Agreement has been submitted to the scrutiny of all parties and their counsel if desired, and it will be interpreted in accordance without consideration to or weight given to its being drafted by any party or its counsel.  This Agreement will be interpreted according to its fair meaning and intent and not for or against either party.
CITY:


CITY OF HOMER:




By:______________________________




Title:_____________________________

PERMITEE:

JACK GIST RECREATIONAL PARK ASSOCIATION (JGRPA)




By:______________________________




Title:_____________________________
ATTEST:
_______________________________

Jo Johnson
City Clerk
STATE OF ALASKA

)





) ss.
THIRD JUDICIAL DISTRICT
)
THIS IS TO CERTIFY that on this _____ day of June, 2012, before me, the undersigned Notary Public, personally appeared Walt Wrede, known to me to be the City Manager of the CITY OF HOMER, a municipal corporation organized and existing under the laws of the State of Alaska, and he acknowledged to me that he executed this instrument on behalf of said corporation for the uses and purposes therein set forth.
IN WITNESS WHEREOF I have hereunto set my hand and seal the day and year first herein above written.






Notary Public for Alaska






My Commission expires:



STATE OF ALASKA

)





) ss.
THIRD JUDICIAL DISTRICT
)
THIS IS TO CERTIFY that on this _____ day of June, 2012, before me, the undersigned Notary Public, personally appeared ______________________, known to be the _________________ of JACK GIST RECREATIONAL PARK ASSOCIATION, who executed the within and foregoing instrument, and acknowledged before me that said instrument was his/her free and voluntary act and deed for the uses and purposes therein set forth.
IN WITNESS WHEREOF I have hereunto set my hand and seal the day and year first herein above written.






Notary Public for Alaska







My Commission expires:



EXHIBIT A
LAND USE AGREEMENT AND PERMIT
Lot 2 of JACK GIST SUBDIVISION, a subdivision situated in the SW ¼ of the north ¼ of sec. 15, T. 6 S, R. 13 W, S.M., ALASKA, according to Plat 99-63 filed in the Homer Recording District, Third Judicial District, State of Alaska
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