NOTICE OF APPEAL TO THE BOARD OF ADJUSTMENT

Under AMC 21.03.050A, any municipal agency or any party of interest for the application, as defined in AMC 21.14, may appeal a decision of
the Planning and Zoning Commission, the Platting Board, or the Urban Design Commission to the Board of Adjustment within 20 days after the

date of service of the decision. To perfect the appeal, the appellant must file a Notice of Appeal to the Board of Adjustment with the Municipal
Clerk's Office and pay the appeal fee and cost bond.
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Planning Department File Number: 1812388 : Date of Action: [1/3/18 r:* = -
=
Name of Project or Subdivision: |Lewis & Clark subdivision P R
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Last Name: IPriestIey First Name: 'Joan : o
Address: ]mainng 3705 Avrctic Blvd # 1332 City: IAnchorage State: IAK Zip: |99503
Phone Number: | +1(907) 244-7983 E-mail: | 0ne Crentivedse & Ef R —
Relationship to Action: [~ Applicant [~ Agent of Applicant [~ Municipal Agency [X Party of Interest
Applicant's Information: [~ Same as Appellant
Last Name: IBig Country Enterprises First Name: ]
Address: IR.A. 4700 E. 147th Avenue City: |Anchorage State: IAK Zip: |99516
Phone Number: | +1 (907) 306-8104 E-mail | Tom@S4ak.com

NOTE: If you are not the applicant or his/her agent, you must include a certificate of service on the applicant with your notice
of appeal, appeal fee, and cost bond.

Specifics of Appeal Certification
An appeal may be considered for the following three causes, singly or in combination:

1. Procedural Error - If you allege procedural error, specify those patterns which constitute the error and the manner in
which the alleged error resulted in prejudice to your interest.

2. Error in Application of Law - If you allege legal error, specify the manner in which principles of law were incorrectly
applied. Include reference to any ordinance, statute, or other codified law upon which the allegation of legal error is based.
3. Findings or Conclusions that were Not Supported by Evidence - If you allege that findings or conclusions are not

supported by the evidence that was presented, specify and explain those findings or conclusions which lacked evidentiary
support at the time of the action.

An appeal, for any cause, must be explained; and a reason must be given for why the appeal should be granted. Explain
what corrective decision is desired by this appeal. A written statement of cause and reason for granting the appeal must
accompany this notice to be considered.

| (we) hereby certify that | am (we are) qualified to make this appeal and that my (our) statement of cause and reason is true
and correct to the best of my (our) knowledge.

Signature | d,é,\ﬁ/\/\ f‘j\/w/é/u% 7 ,//y\ B Date I &/&‘}/ /g
Statement Attached: _\/ Appeal Fee ($1080): M/ Cost Bond ($50): _/ _ Preparation ($1.70 per page):
Date: 2/ 2_7/ kS Cash: Check: Credit Card: i/ Receipt: 7‘?9@95?4795) Total Paid: $ ’; { %b







BEFORE THE MUNICIPALITY OF ANCHORAGE
BOARD OF ADJUSTMENT

SPECIFICS OF APPEAL CERTIFICATION

We, the undersigned concerned citizens, are all neighbors who live within
300 feet of the perimeter of the Lewis & Clark Subdivision, and/or who
have submitted written or oral testimony about this project, hereby appeal
the Findings of Facts and Decision of the Platting Board for the Lewis &
Clark Subdivision, case # S12388. We are all “parties of interest” as
defined at 21.14.040. This Notice of Appeal perfects our appeal to the
Board of Adjustment, pursuant to AMC 21.30.050(A).

We are filing this appeal pro se, without benefit of counsel. The allegations
of the pro se litigant “are held to less stringent standards than formal
pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520 92 S. Ct.
594, 30 L. Ed. 2d 652.

1. Pedestrian pathways (connectivity)

We agree with the reasoning applied to the request for a variance of
21.07.060D3bii, concerning a trail from Brownson Circle to Upper
DeArmoun Road. As discussed in the Planning Department Staff Analysis,
(hereafter “PDSA”), that path would save only about 200 feet, and only two
lots would really benefit from this walkway (Exhibit 1- PDSA p.12) .

Introduction

The developers’ request for a variance of 21.07.060D.3.b.ii, concerning a
public pedestrian trail from Lewis & Clark Circle to Canyon Road, is
different story, entirely. The discussion contained in the Planning
Department Staff Analysis report provides clear and reasonable (if short)
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explanations why none of the four criteria specified in 21.03.24G.3 (and
Exhibit 1- PDSA p. 10-13) has been met.

This Appeal will expand that discussion.

Facilitating pedestrian access (“connectivity”) to neighborhoods, trails and
recreational areas is a clear and long-standing policy directive of
Anchorage. This position is stated in MANY land use ordinances and
other planning reports, notably including the Hillside District Plan, the
Comprehensive Plan, the Transportation Plan and the Anchorage
Pedestrian Plan.

We agree with and defer to the excellent and detailed analyses submitted
by Dianne Holmes (Exhibit 2- PDSA p. 247-250 Holmes letter) and
especially Nancy Peas (Exhibit 3- PDSA p. 236-246- Pease letter). Nancy’s
letter includes a multitude of references to the relevant wording in the
various Plans and the AMGC, itself.

See, for example, The Hillside District Plan, page 6-37, which implements
Policy 14L, specifically for Conservation Subdivisions- “
Connectivity: Open space shall provide continuity and link to
open space area(s) of adjoining subdivisions, and public open
space where feasible” (Exhibit 4- The Hillside District Plan,
page 6-37)

Also see several policies in the 2020 Comprehensive Plan-

Policy 55 Provide pedestrian and trail connections within and

between residential subdivisions in new plats,

PP, p.83 Promote community connectivity with safe, convenient,
year-round auto and non-auto travel routes within and
between neighborhoods . . ..

PP, p.66 Encourage the location and design of land use...enhance

bicycle and pedestrian movement.
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A pedestrian access path on the east side of the subdivision would meet
these goals, by allowing direct and much shorter routes connecting with
Canyon Road on the east, which is a gateway to several nice Rabbit Creek
trails.

The plat that the developers brought to the Hillside Community Council
meeting was different from the plat submitted to the Platting Board. The
earlier plat showed a walkway (as a dotted line) from the Lewis & Clark
cul-de-sac directly to Canyon Road (see Exhibit 5- earlier plat). That is the
most logical place for the walkway.

Analysis

Title 21.07.010A.7 states a major policy goal:
To encourage developments that relate to adjoining public streets,
open spaces and neighborhoods with building orientation and
physical connections that contribute to the surrounding network
of streets, walkways, pathways and trails.

This goal is implemented at 21.07.060D.3.a and b.ii.

21.07.060D.3.a (Street Connectivity):
Within each residential development, the access and
circulation system should accommodate the safe, efficient
and convenient movement of vehicles, bicycles and
pedestrians through the development; provide ample
opportunities for linking adjacent neighborhoods, properties
and land uses.

21.07.060D.3.b.ii (Internal Street Connectivity):
Whenever cul-de-sacs are created, at least one 10 foot wide
pedestrian access right-of-way or easement shall be provided
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to the extent reasonably feasible, between the cul-de-sac head
or turnaround and the closest adjacent street or pedestrian
walkway.

There are four criteria which ALL must be met, to obtain a variance to an
otherwise mandatory AMC provision found at 21.03.24G.3. The S4 Group
answers to these four items are largely conclusionary, without factual
analysis (Exhibit 6- PDSA p. 37-39- Subdivision Variance Narrative). The
Planning Department discussion (Exhibit 1- PDSA p. 10-13), and the letters
referenced above by Nancy Peas and Dianne Holmes are much more
detailed and persuasive.

The Platting Board erred in its decision granting the variance, for the
following reasons:

1. There are no special conditions rendering the walkway “impractical,
unreasonable or undesirable to the general public.” As discussed
below, the path is very much desired by the public. = The first
requirement for approval has not been met.

2. “The variance will not be detrimental to the public welfare.” This is
NOT the case at all. See discussion below. It demonstrates that the
second requirement for approval has not been met.

3. “The variance would not nullify the intent of the mandates in Title 21.”
From the Planning Department- “the intent of the subdivision
regulations is to make neighborhoods more walkable by promoting
pedestrian connections between subdivisions” (Exhibit 1- PDSA p. 12).
This variance would definitely nullify that intention. The third
requirement for approval has not been met.
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4. “Compliance would result in undue hardship.” Mr. Gionet, in his
testimony at the hearing on January 3, admitted “of course this
[pedestrian path] would not be a financially undue hardship for a
simple walkway. . . ” ( Exhibit 7- Transcript, p. 43). So the fourth
requirement for approval has not been met, either.

Discussion

The Platting Board devoted only one paragraph explaining the reasons for
its important decision to grant this variance. We believe that its decision
was based on insufficient evidence in the record, and on errors of fact.

Every written comment and oral testimony that addressed this issue asked
for the walkway. In addition, every agency weighing in supported the
pedestrian walkway, and asked that the variance be denied. None of the
citizens or local agencies supported this variance. That includes the
Planning Department and Non-Motorized Transportation (Exhibit 8-
PDSA p. 210- Non-Motorized Transportation).

The Long Range Planning Division (LRPD) specifically did not support this
application. The LRPD also wrote that “the applicant has not provided a
clear and compelling case that the requested variance meets the four
standards. . .” (Exhibit 9- PDSA p. 222- Long Range Planning).

At the January 3 hearing, Mr. Gionet rather heavily promoted the issue of
“safety.” He used the word “safe” or “safety” 4 times in his opening
remarks, and 9 times in his rebuttal (Exhibit X- Transcript, p. 15, 16, 17, 42,
43,44,). He wants to make the subdivision “safe for the children,” so they
don’t ride their bikes onto Canyon Road, with all its traffic. His stated
goal, of course, is laudable.
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However, the developers’ solution to this “safety issue” is to deny the
public and the subdivision homeowners any safe and direct access to
Canyon Road and the nearby trails, through a short walkway.

The decision of the Platting Board will instead force all the neighbors, and
every resident in the subdivision- to have to walk up to DeArmoun Road,
then hike 1,231 feet east along DeArmoun, and then down all of Canyon
Drive, starting in the northern-most area (that appears on the plat map to
be the steepest part of Canyon Drive). That includes children on their
bicycles.

It is important to note that DeArmoun Road is the only outlet for the entire
locale in this area of the Hillside. Traffic on Canyon Drive is very light,
compared to the daily load of speeding cars that traverse DeArmoun, night
and day. Moreover, DeArmoun Road is recognized as a very substandard
road, and Anchorage has no plans for improvements. DeArmoun “does
not meet municipal requirements for shoulder width or pedestrian
facilities” (like a sidewalk). See Exhibit 10- PDSA p. 216- Private
Development Plan Reviewer.

In fact, the Planning Department (Exhibit 1- PDSA p. 12) clearly stated that
the total extra distance is 2,200 feet- NOT the 200 feet as erroneously stated
in the Platting board’s explanation of its decision. See the Platting Board
Findings of Fact and Decision (hereafter “FOFAD” (Exhibit 11- FOFAD p.
2).  So the variance that supposedly “solves” this safety issue, in reality
only makes matters worse. Not having access to Canyon Drive via a
walkway from the cul-de-sac is very detrimental to the public welfare.
The developers have definitely not met criteria # 2 and 3.

Strikingly, even the Traffic Engineer (Kristen Langley) sees no reason for
this variance. She stated that “Traffic is not supportive of this variance [10
foot pedestrian access from the cul-de-sac bulbs] based on the information
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provided in the application. . . . The information provided in the
application is insufficient in addressing standards 3 and 4” (see Exhibit 12-

PDSA p. 226- Traffic Department). She surely would have had a lot to say,
if this were really an issue about public safety, concerning traffic and
pedestrians.

At the Hillside Community Council meeting, the developers admitted that
Mr. Gionet will build a driveway from his Lot 7, directly onto Canyon
Road (Exhibit 13- PDSA p. 42- Summary of Community Meeting). So his
grandchildren will be able to bicycle right onto that steep, dangerous road,
anyway- even with the variance in place, that denies all other people the
right to access Canyon Road directly.

Also, his private driveway to Canyon Road means that he has no need of
the “flagpole” part of his “flag lot,” that connects to the cul-de-sac. That
area is the perfect location for the 10 foot pedestrian walkway.

The Platting Board’s decision also stated that “the wetland tract is a
potential pedestrian access to Canyon Drive.” Exhibit 11- FOFAD, page 2.

This statement is not true, for two reasons:

Both the Private Development and Watershed Management staff, in their
letters, stated that the developers must maintain continuity of drainage
waterways, and not raise, lower or regrade the property, nor alter the
property in a manner that will affect the drainage patterns. (Exhibit 10-
PDSA p. 214- Private Development, and Exhibit 14- PDSA p. 217-
Watershed Management).

All the drainage presently flows to the south side of the parcel. The only
available Tract A connection to Canyon Drive from the Lewis & Clark cul-
de-sac involves crossing south for hundreds of feet, right through Wetland
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1, then trudging east inside the southern-most part of the conservation
easement, for about 935 feet more. This area is one of the steepest parts of
the entire parcel (Exhibit 5- PDSA p. 69- earlier plat map). This path would
require extensive regrading. So this “southern route” trail is just not going
to happen.

More importantly, even if a trail or pedestrian path could somehow be
bulldozed through the conservation easement, it would not provide a
PUBLIC access. The cul-de-sac is a public road, and the walkway
connecting it to Canyon Drive will offer the public access required by title
21 (Exhibit 13- PDSA p. 43- Summary of Community Meeting). Title 21
demands and provides for PUBLIC access to such walkways.

However, only the homeowners in the subdivision will be allowed any
access to the natural conservation area. So this trail through the
conservation easement would provide only PRIVATE access, to a highly
restricted and small number of people.

Mr. Gionet acknowledged this disparity in his testimony at the January 34
hearing- “We have already plotted out open space that will allow the
residents of the development to more safely access Canyon Road. . . to
insure that the residents have 100% safe access. . . south through the open
space to Canyon Road” (Exhibit 7- Transcript, p. 16). So the general public
(especially the local neighbors) derive no benefit at all, from this alternative
plan.

Summary

This variance fails to meet all four standards necessary for approval. In
fact, the “solution” created by the variance is worse than the original
perceived safety problem.
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“ ’Substantial evidence’ means such relevant evidence as a
reasonable mind might accept as adequate to support a
conclusion.” 21.03.050A.11.c ”

There is no “substantial evidence in the record” to support this decision,
but there is a lot of evidence in the record for denying this variance.

We urge the Board of Adjustment to take appropriate corrective action, on
this one- either remand the case back to the Platting Board with an order to
change their Resolution, or substitute the Board of Adjustment’s
independent decision.

We also ask the Board of Adjustment to take official notice of Alaska case
law to guide the Board’s decision, specifically Fields v. Kodiak City Council,
628 P.2d 927, 933 (Alaska 1981) and any subsequent cases which followed
that landmark decision. The ruling in that case was that:

A board’s failure to provide findings, that is, to clearly articulate
the basis of its decision, precludes an applicant from making the
required specification and thus deny meaningful judicial review. .

Only by focusing on the relationship between evidence and
findings, and between findings and ultimate action, can we
determine whether the board’s action is supported by substantial
evidence.”

In our case, the Platting Board engaged in a procedural error by
improperly ignoring the explicit requirements of Title 21, concerning
connectivity that benefits the public. The Board also failed to provide
sufficient legal or factual findings to support its decision, about all material
requirements for approval (21.07.010A7 and 21.03.24G.3). The record does
not support such a drastic departure from the clear requirements of Title
21.
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2. Maximum lot coverage allowable

Title 21.08.070B.5 states:
The maximum lot coverage requirements for lots in a
conservation subdivision as set forth in chapter 21.06, may be
increased by no more than 10%.

The developers stated in their Application: The R-8 district’s required
maximum lot coverage is 5%, but this may be increased to 15% (Exhibit 15-
PDSA p. 25 and 27- Platting Application Narrative).

This erroneous math computation was specifically addressed in the written
comments (Exhibit 16- PDSA p. 251, 253, 255- written comments). The
Planning Department staff also corrected and clarified this matter in the
Planning Department Staff Analysis report. It reads: “The R-8 district’s
required maximum lot coverage is 5%, but this may be increased to 5.5%”
(Exhibit 1- PDSA p. 9)

However, nothing in the record indicates that this important issue has been
concluded or resolved. Therefore, we believe that the Platting board made
a procedural error, by not including a resolution or motion to add a Plat
Note stating that the maximum lot coverage could be increased up to no
more than 5.5% of the lot size. Future buyers deserve to know how large a
house they can build on these lots.

We request appropriate action from the Board of Adjustment, to correct
this omission concerning the Plat Notes.

3. The necessity in Title 21 for Level 4 Screening landscape and 100 foot
setback for lots 13 and 14
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