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TO: ERIKA MCCONNELL, DEPUTY MUNICIPAL CLERK 

 BARBARA A. JONES, MUNICIPAL CLERK 

 

THROUGH: KATHRYN R. VOGEL, MUNICIPAL ATTORNEY 

 

FROM: JESSICA WILLOUGHBY, ASSISTANT MUNICIPAL ATTORNEY 

 

SUBJECT: INITIATIVE APPLICATION 2020-02 RE FLUORIDATION 

 Law Matter No. 20-1932 

________________________________________________________________________ 

 

QUESTION:   

 

On November 13, 2020, the Municipal Clerk’s Office received an initiative petition 

application regarding amending Anchorage Municipal Code (AMC) to discontinue 

fluoridation of water.  Is the application legally sufficient? 

 

BRIEF ANSWER:   

 

Subject to the following background and discussion, our brief answer is yes.  The proposed  

question is appropriate under the Anchorage Charter Section 3.02 and pursuant to AMC 

2.50:  it sets out verbatim what is sought to be enacted; it does not concern a subject-matter 

prohibited by the Alaska Constitution or the Anchorage Municipal Charter; it addresses a 

single subject; and controlling authority does not clearly preclude it as a matter of law.  

Additionally, we cannot, at this time, conclude that allowing a public vote is “clearly 

unconstitutional.”1 

 

Note that this petition is almost identical to Initiative Applications 2016-02 and 2016-05 and 

our recommendation remains the same. 

 

BACKGROUND:  

 

The Anchorage Assembly passed AO 1990-12 on March 20, 1990.  AO 1990-12 amended 

Anchorage Municipal Code to add section 26.40.050 which authorized and directed the 

manager of the municipal water utility to add fluoride to the municipality’s water supply.  

The ordinance went into effect immediately upon passage and approval.  AMC 26.40.050 

was amended with minor updates by AO 2004-99, As Amended on June 6, 2004. 

 

1  Price v. Kenai Peninsula Borough, 331 P.3d 356, 359 (Alaska 2014). 
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On October 18, 2018, Municipal Clerk’s Office received Sponsors’ application for a petition 

to amend AMC 26.40.050 by “deleting all the text of the section.”  The Clerk’s Office 

designated the application as #2020-02 (a redacted copy is attached).  The application 

includes the names, signatures, and other required information of two contact persons and at 

least ten other sponsors, all of whom purport to be qualified voters of the Municipality.2  

The petition proposes that the following question be placed before voters: 

 

Shall Anchorage Municipal Code section 26.40.050 requiring 

fluoridation of the municipal drinking water supply, be amended by 

deleting all text of the section, as outlined in petition? 

 

Yes     No   

 

Initiative Petition:  Anchorage Municipal Code section 26.40.050 is 

amended as follows ([deletions indicated by strikethrough and 

bracketed]): 

26.40.050 – [Fluoridation of water]. 

[A. The manager of the utility is authorized and directed to 

continue supplementing the fluoride content of the water 

supply, to maintain a level of not more than 1.3 parts per 

million.] 

[B. All techniques used to apply fluoride, including testing the 

water before and after the addition of fluoride, determining 

the fluoride content, and testing for purity of the fluoride 

chemicals, shall, in all respects, comply with the rules and 

standards set by the Alaska Department of Environmental 

Conservation, and the National Primary Drinking Water 

Regulations.] 

[C. The personnel who will make the necessary analyses and 

apply the fluoride will be state-certified water treatment 

operators.]3 

 

On review, this application is nearly identical to Initiative Application 2016-02, found 

 

2  Cf. AMC 2.50.020B.1. (requiring applications to contain the name, residence and mailing 

address, signature and date of signature of two qualified voters of the municipality to serve as the 

primary and alternate contact persons for the initiative) with AMC 2.50.020B.2. (requiring 

applications to contain the same information for at least 10 qualified sponsors). 

3  The Petition uses no spacing between deleted sections.  I’ve adopted the spacing as 

recommended by this office’s November 6, 2016 Opinion. 
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legally sufficient by this office on June 8, 2016, and 2016-05, found legally sufficient by 

this office on November 7, 2016.  The Primary Petition sponsor for all three applications is 

Dustin Darden.  The difference between the 2016 applications and this application seems to 

be that the Sponsor followed this office’s 2016 recommended modifications to improve its 

fairness and accuracy.  For convenience and simplicity, we republish our opinion from 

November 7 below, edited to reflect the modifications to Application 2020-02’s language 

and municipal code. 

 

DISCUSSION: 

 

Applicable Law 

 

Pursuant to Anchorage Municipal Code subsection 2.50.030A., “the municipal 

clerk shall verify the sponsors’ qualifications” and, “after consultation with the 

municipal attorney, the municipal clerk shall determine whether the measure 

proposed in the application may be submitted to voters by initiative or 

referendum; or whether the measure proposed must be denied.” 

 

Pursuant to AMC subsection 2.50.020B.3., an application must contain “the 

verbatim text of the measure to be enacted or repealed” and must: 

a. Meet constitutional, charter and other legal requirements or 

restrictions; 

b. Include only a single subject; and 

c. Be enforceable as a matter of law or be clearly denominated 

as advisory only. 

 

AMC subsection 28.40.010D.l.b. requires that, when placed on a municipal ballot, “a 

summary description, including the question, of each proposition” presented to  

voters must prepared in “a fair, true and impartial manner by the municipal attorney  

in consultation with the municipal clerk.” 

 

The Alaska Supreme Court has held that its pre-election review of a proposed 

initiative petition is limited to determining whether the petition “compl[ies] with the 

constitutional and statutory provisions regulating initiatives,” and whether the 

petition is “clearly unconstitutional or unlawful.”4 The Court has held that “[t]he 

right of initiative and referendum, sometimes referred to as direct legislation, should 

 

4  Price v. Kenai Peninsula Borough, 331 P.3d 356, 359 (Alaska 2014). 
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be liberally construed to permit exercise of that right.”5 

 

The Anchorage Municipal Charter provides that “[t]he powers of initiative and 

referendum do not apply to ordinances establishing  budgets, fixing mill levies,  

authorizing the issuance of bonds, or appropriating funds.”6 

 

A provision of the Alaska Constitution, with which home rule municipalities must 

comply as a consequence of state law,7 further provides that “[t]he initiative shall not 

be used to dedicate revenues, make or repeal appropriations, create courts, define the 

jurisdiction of courts or prescribe their rules, or enact local or special legislation.”8 

 

Further, the Alaska Supreme Court has held that the powers of the initiative are restricted 

only to “enactments that are legislative rather than administrative or executive in 

character.”9 

 

Last, the Alaska Supreme Court has held that “[t]he signature-gathering requirement of the 

referendum process serves an important screening purpose,”10 and that a referendum petition 

“should be a source of accurate information for all citizens concerning what is being 

proposed.”11 The Court subsequently applied these standards to initiative petitions as well.12  

 

5  Thomas v. Bailey, 595 P.2d 1, 3 (Alaska 1979). 

6  Anchorage Municipal Charter § 3.02(a). 

7  See AS 29.10.030 Initiative and Referendum, which provides: 

(a) A home rule charter shall provide procedures for initiative and referendum. 

… 

(c) A charter may not permit the initiative and referendum to be used for a purpose 

prohibited by art. XI, § 7 of the state constitution. 

8  ALASKA CONST. art. XI,§ 7. 

9  Municipality of Anchorage v. Holleman, 321 P.3d 378, 385 (Alaska 2014). The state has 

codified the restriction for initiatives in a municipal election to legislative matters only in AS 

29.26.110(a)(3), which is not a restriction on home rule municipalities. 

10  Faipeas v. Municipality of Anchorage, 860 P.2d 1214, 1219 (Alaska 1993). 

11  Id. at 1220. 

12  See, e.g., Planned Parenthood of Alaska v. Campbell, 232 P.3d 725, 732 (Alaska 2010) 
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The Court has held that “a petition summary should be ‘complete enough to convey an 

intelligible idea of the scope and import of the proposed  law, and that it ought to be free 

from any misleading tendency, whether of amplification, of omission, or of fallacy, and that 

it must contain no partisan coloring.’”13 The Court has suggested that requirement is 

constitutional in nature,14 and that it accords with related provisions of municipal law.15 

 
(initiative petition case in which Court noted that “requiring petition summaries  for initiatives to be 

clear and  honest “is necessary ‘[t]o guard against inadvertence by petition-signers and voters and to 

discourage stealth by initiative drafters and promoters’”); Citizens for Implementing Med. 

Marijuana v. Municipality of Anchorage, 129 P.3d 898, 901-02 (Alaska 2006) (initiative petition 

case): 

The signature-gathering requirement ensures that only propositions with significant public 

support are included on the ballot. But when a petition, including its title and summary, is 

confusing or misleading, petition signers may not understand what they are signing. 

Signatures on a confusing or misleading petition therefore may or may not indicate support 

for the measure. Under such circumstances, it cannot be known whether the signature-

gathering requirement has served its screening function. 

13  Faipeas, 860 P.2d at 1218 (quoting Burgess v. Alaska Lieutenant Governor, 654 P.2d 273 

(Alaska 1982) (citing Hope v. Hall, 229 Ark. 407, 316 S.W.2d 199, 201 (1958))). See also id. at 

1219 (quoting Sawyer Stores, Inc. v. Mitchell, 103 Mont. 148, 62 P.2d  342, 348 (1936) (quoting  In 

re Opinion  of the Justices, 271 Mass. 582, 171 N.E. 294, 297 (1930)). 

14  Id. at n.8: 

The fair and accurate description requirement arguably has constitutional stature. Article I, 

section 2 of the Alaska Constitution states: 

All political power is inherent in the people. All government originates with the 

people, is founded upon their will only, and is instituted solely for the good of the 

people as a whole. 

Referring to this provision in Boucher v. Bomhojf, 495 P.2d 77, 78 (Alaska 1972), we stated: 

“it is basic to our democratic society that the people be afforded the opportunity of 

expressing their will on the multitudinous issues which confront them.” A logical corollary 

to this interpretation of Article I, section 2 is that the people have a right to a fair and 

accurate summary of issues on which they are being asked to express their will. This right 

would extend to petitions in all elections subject to the state constitution, including those 

conducted by home rule municipalities. 

(emphasis added). 

15  See AMC 28.40.010D.l.b (quoted in the text, above). We note that AMC 28.40.010D.l.b. 

formally applies only to the presentation of propositions on a ballot; here, the question presented is 

not whether language should appear on a ballot, but whether the Clerk should certify the application 

and issue a master form of petition. But the two circumstances are related. The master form of 

petition issued by the Municipal Clerk is used to gather the number of signatures necessary to 
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Compliance with Applicable Law 

 

In compliance with AMC subsection 2.50.020B.3.b. the Application includes the 

required names, residence and mailing addresses, and signatures of the initial 

contact persons and sponsors.16  The proposed petition concerns a single 

subject—removing fluoride from municipal water; does not broach a prohibited 

subject matter; and complies with the legal requirements applicable to initiative 

applications. The code that the sponsors seek to amend applies throughout the 

Municipality and embraces a subject of “common interest” to the people of the 

Municipality, and therefore the petition does not propose local or special 

legislation.17 

 

In accordance with AMC subsection 2.50.035B., we suggest minor edits to the 

petition to align with convention and suggest that the language of the proposed 

petition be as follows: 

 

PROPOSITION No. ___ 

 

Discontinue Fluoridation of Water 

 

This proposition seeks to delete a section of Anchorage Municipal 

Code entitled “Fluoridation of water.”  Deleting this language would 

discontinue the fluoridation of the municipal water supply. 

 

 
support placing the proposition on the election ballot. AMC 2.50.030B. As stated earlier, the 

signature gathering function is important screening function for direct legislation by the initiative 

and ensures informed lawmaking. Planned Parenthood of Alaska, 232 P.3d at 731. Therefore the 

petition title, summary and question should be complete when circulating for signatures; to change 

it when creating the official ballot runs the risk of thwarting that function and, if challenged in 

court, risks invalidation if it does not pass muster under the standard of review for an initiative 

altered for the ballot after being circulated for signatures with a defective summary. Cf. Planned 

Parenthood of Alaska, 232 P.3d at 734 (concluding that if an initiative petition was circulated with a 

defective summary and filed with signatures, it may only appear on the ballot if the following have 

been duly considered: the nature and magnitude of the misleading statement or omission, the 

likelihood and extent of petition-signer inadvertence, the hardship to initiative sponsors that 

invalidating signatures would cause, and the hardship to the initiative's opponents that permitting 

the initiative to go forward would cause). 

16  The veracity of the submitted information is subject to verification by the Municipal Clerk. 

17  Cf. Price, 331 P.3d at 359-360. 
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Anchorage Municipal Code section 26.40.050 is amended as follows 

([deletions indicated by strikethrough and bracketed]): 

 

26.40.050 – [Fluoridation of water]. 

[A. The manager of the utility is authorized and directed to 

continue supplementing the fluoride content of the water 

supply, to maintain a level of not more than 1.3 parts per 

million.] 

[B. All techniques used to apply fluoride, including testing the 

water before and after the addition of fluoride, determining 

the fluoride content, and testing for purity of the fluoride 

chemicals, shall, in all respects, comply with the rules and 

standards set by the Alaska Department of Environmental 

Conservation, and the National Primary Drinking Water 

Regulations.] 

[C. The personnel who will make the necessary analyses and 

apply the fluoride will be state-certified water treatment 

operators.] 

 

Shall Anchorage Municipal Code section 26.40.050, requiring 

fluoridation of the municipal drinking water supply, be amended by 

deleting all text of the section, as set forth above? 

 

Yes     No   

 

 

CONCLUSION:  

 

Initiative Petition Application 2020-02 is legally sufficient to reach voters and we 

recommend that the Clerk’s Office prepare a master petition form for sponsors. 
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